SANTARELLA & ECKERT, LLC

7050 PumA TRAIL TELEPHONE: 303-932-7610
LITTLETON, CO 80125 FAcSIMILE: 888- 321-9257

VIA FIRST CLASS MAIL AND E-MAIL

November 24, 2008

Kara Lamb

U.S. Bureau of Reclamation
Eastern Colorado Area Office
11056 W. County Road 18E
Loveland, CO 80537-9711
klamb@gp.usbr.gov

Re:  Supplemental Information Report
Proposed Southern Delivery System

Dear Ms. Lamb:

On behalf of the Rocky Mountain Environmental and Labor Coalition (“RMELC”)," and
the Sierra Club,” (collectively the “Organizations”), undersigned counsel submit these comments
in response to the United States Bureau of Reclamation’s (“BOR’s”) October 3, 3008,
Supplemental Information Report (“SIR”) to the Draft Environmental Impact Statement
(“DEIS”) for the proposed Southern Delivery System (“SDS”) pipeline project. The SIR
provides supplemental information on the effects of the contracts requested by Colorado Springs
Utilities (“CSU”), Fountain, Security and Pueblo West (“Participants”) with the BOR for the SDS
project. It is our understanding that because significant modifications were made to the
alternatives presented in the original DEIS, the BOR decided it was required under the National

" RMELC is a not for profit organization that seeks to ensure a balance between rapid population growth, labor interests
and the preservation of the natural environment in the Rocky Mountain region. RMELC provides a voice for workers
and unions to engage their neighbors and public officials on pressing environmental issues such as the proposed SDS
project. RMELC seeks to unite labor leaders, union members, environmental activists and other concerned local
citizens in the Rocky Mountain region to fight for good jobs and a clean environment in furtherance of the laudable goals
of the Blue/Green Alliance. Members of RMELC live, work and recreate in El Paso and Pueblo counties and will be
directly affected by decisions of the BOR with regard to the SDS project.

* Sierra Club is a national not for profit organization comprised of more than 700,000 members. Sierra Club’s purpose
is to explore, enjoy and protect the wild places of the earth, practice and promote the responsible use of the earth’s
ecosystems and resources, educate and enlist humanity to protect and restore the quality of the natural and human
environment, and use all lawful means to carry out these objectives. Sierra Club has a Colorado statewide chapter of
more than 25,000 members and 13 local groups in the state including groups that serve El Paso and Pueblo counties.
The Sierra Club has members who use the Arkansas River and Fountain Creek, as well as the lakes and reservoirs
associated with these water bodies, for recreation, aesthetic, scientific and business purposes and thus stand to be
directly affected by the decisions of the BOR with regard to the SDS project.
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Environmental Policy Act (“NEPA”) to analyze the impacts relating to the changes made through
the issuance of the SIR and make the SIR available for public comment. RMELC previously
submitted comments on the DEIS on June 13, 2008, in conjunction with a coalition of
environmental groups including the Sierra Club. The Organizations’ SIR comments are meant to
supplement, but not replace, the Organizations’ earlier comments which are being incorporated by
reference herein. These supplemental comments are necessitated by the extensive modifications
made to the proposed SDS project since the issuance of the DEIS as the additional impacts were
not reasonably foreseeable from the DEIS analysis.

I. Summary Of SIR Modifications

According to the SIR, due to changes made to the Participants’ SDS project proposal
since the release of the DEIS, the following modifications were made to the No Action
Alternative (Alternative 1) and all six original alternatives (referred to as Alternatives 2-7 in the
DEIS) as contained in the DEIS:

* Modifications to the physical layout of the alternatives to avoid or minimize effects
described in the DEIS

* Modifications to the physical layout of the alternatives to accommodate changes in
infrastructure unrelated to the SDS project

* Updated or additional effects analyses based on public comments and changes to
the alternatives

* Identification of the Bureau of Reclamation’s Preferred Alternative

II. Participants Are Proposing Modifications That Are Not Documented In The SIR

However, since the issuance of SIR, the Participants have proposed other significant
modifications to the SDS project that were not reasonably foreseeable from the DEIS or the SIR
and have not been analyzed in either the DEIS or the SIR. Specifically, based on our review of
the Participants’ 1041 Permit Application for the SDS project pending before the Pueblo County
Commissioners (“SDS Pueblo County 1041 Application™), as of October 10, 2008,’ the
Participants seek to move the tie-in point in the Pueblo Reservoir for the SDS pipeline from the
joint use manifold south of the Arkansas River to an outlet on the north side of the Pueblo Dam.
The Participants’ SDS Quarterly Progress Update for October 2008, for the first time indicates
that the Participants are working on preliminary designs for the Pueblo Dam River Outlet Works

3 Letter to Kim B. Headley (Director of Pueblo County Planning and Development) from John A. Fredell (Southern
Delivery System Project Director) (October 10, 2008)

http://www.co.pueblo.co.us/planning/Southern%20Delivery%20System%20-
%201041%20Permit%20Application/2008%2010%2010_1041_Supplement.pdf
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to be completed in the months of October, November and December of 2008 — after the issuance
of'the SIR and after the anticipated issuance of the Final EIS (“FEIS”) in mid-December. These
changes apparently would impact many property owners and other stakeholders that were not
previously affected by the SDS project. The public must not be left trying to guess what in fact
are the key elements of a proposed major federal action; the Pueblo Dam River Outlet Works was
not reasonably foreseeable from the DEIS or the SIR, yet appear to have been added as a major
design change to the SDS project.

NEPA requires federal agencies to prepare a detailed statement on the environmental
impacts of a proposed “major federal action” and all the reasonable alternatives thereto before
authorizing any such action. 42 U.S.C. § 4332(2)(C). In addition, 40 C.F.R. § 1502.9(c) requires
governmental agencies to prepare a supplement to a DEIS if the agency makes substantial
changes in the proposed action that are relevant to environmental concerns or there are significant
new circumstances or information to environmental concerns bearing on the proposed action or
its impacts.

Apparently, per the SDS Pueblo County 1041 Application and the Participants’ SDS
Quarterly Progress Update for October 2008, use of the Pueblo Dam River Outlet Works is
contemplated due to concerns that the Joint Use Manifold Tie-In connection will be limited in the
future when the purported increased demands are placed on the Joint Use Manifold pipeline by
other users. However, there appears to be no mention of this approach in either the DEIS or the
SIR. The DEIS and the SIR are deficient due to the absence of such analysis. Accordingly, prior
to the issuance of the FEIS, the BOR must perform, and make available for public review and
comment, an analysis that evaluates whether increased demands require a connection to the
Pueblo Dam River Outlet Works to augment flows and achieve the total required flows from the
Pueblo Reservoir as discussed in the Participants’ SDS Pueblo County 1041 Application. In
addition, the BOR needs to consider whether the Pueblo Dam River Outlet Works is
technologically feasible and identify the impacts of the Pueblo Dam River Outlet Works on the
environment and community under NEPA.

Issuance of the FEIS without adequate consideration of the feasibility and impacts of the
Pueblo Dam River Outlet Works and additional public participation and comment on the
modifications would be premature and inconsistent with the NEPA mandate that a “hard look” be
taken at project alternatives and the potential environmental impacts.

III. The SIR’s Purpose And Need Statement Is Inadequate

Despite objections raised by cooperating Federal Agencies and the public in response to
the DEIS, the BOR has not required the Participants to change the Participants’ purpose and need
statement for the proposed SDS project under the SIR. The Participants continue to articulate
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their needs as set forth in the SIR at page 3:

* The need to use developed and undeveloped water supplies to meet most or all
projected future demands through 2046

* The need to develop additional water storage, delivery, and treatment capacity to
provide system redundancy

* The need to perfect and deliver their existing Arkansas River Basin water rights

The BOR noted that public comments on the DEIS questioned the propriety of the
Participants’ need to perfect and deliver their existing Arkansas Basin water rights. The
Organizations and the Army Corps of Engineers (the “Corps”) specifically raised this issue in their
respective comments submitted on the DEIS. In the SIR analysis, the BOR summarily dismisses
this criticism and states that the BOR has determined that this need — to perfect and deliver
existing Arkansas River Basin water rights — is reasonable.

The BOR’s circular explanation as to its approval of the Purpose and Need Statement
despite public comments to the contrary is inadequate as contained at page 4 of the SIR:

The role of the water rights need in the alternatives development
and evaluation process was reviewed for this Supplemental
Information Report. This need was not an important factor in
selecting alternatives for detailed evaluation. All alternatives
eliminated from consideration based on water rights use were or
would have been eliminated based on other criteria. No alternative
has been eliminated based solely on the need of the Participants to
perfect and deliver their existing Arkansas River Basin water rights,
and the seven alternatives analyzed in detail in the DEIS provide a
full range of reasonable and practicable alternatives.

Thus, the BOR has approved an overly narrow Purpose and Need Statement for the SDS
project in the SIR. Based on this decision, the BOR continues to exclude from consideration
other means to meet water demands in an economic and sustainable manner: water conservation,
water reuse, land use planning strategies, and other mechanisms for delivering water that do not
involve perfecting the Participants’ existing Arkansas River Basin water rights.

The narrowly scoped alternatives analysis, which expressly excludes consideration of
alternatives that do not use the Participants’ existing Arkansas River Basin water rights,
inappropriately fails to identify and assess reasonable alternatives to the proposed action that will
avoid or minimize adverse effects on the human environment including but not limited to water
conservation methods and land use planning strategies in violation of section 102 of NEPA and 40
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C.F.R. §§ 1500.2, 1502.1 and 1502.14.

As such, the SIR fails to include any analysis of alternatives such as water reuse, water
conservation, land use planning strategies and other mechanisms for delivering water that might
be achieved in an economic and sustainable manner.* In that regard, the SIR is as flawed as was
the DEIS. Therefore, the Organizations’ objections to the narrow Purpose and Need Statement in
the DEIS are still pertinent and remain unaddressed. Prior to the issuance of the FEIS, the BOR
must fully analyze alternatives and take a hard look as to whether the water needs of the
Participants may be met via water conservation programs, water reuse, land use planning
strategies, and means for delivering water that do not involve perfecting the Participants’ existing
Arkansas River Basin water rights to satisfy NEPA’s action forcing requirements.

IV. The SIR’s Range Of Alternatives Analysis Is Flawed

Due to the BOR’s approval of the narrow Purpose and Need Statement in the SIR, the
BOR continues to use the same flawed analysis as in the DEIS that compares the various
alternatives to each other, and not to existing conditions. So, while there is additional information
and analysis relating to the modifications made to the seven alternatives, the framework of the
analysis remains the same: Alternatives 2-7 are compared to Alternative 1, not to existing
conditions or future conditions where water demands are moderated via conservation programs,
water reuse, and land use planning strategies. Thus, the impacts continue to be described as
having the same impact as the No Action Alternative without reference to the existing conditions
or moderated future conditions. Comments previously raised by RMELC and the environmental
groups including the Sierra Club criticizing the Participant’s Malthusian analysis, therefore,
remain pertinent and are incorporated by reference herein.

* The U.S. EPA has stated as follows in its public comments to the BOR on the DEIS:

Communities across the country are using creative strategies to develop in ways that preserve natural
lands and critical environmental areas, protect water and air quality, and reuse already-developed
land, EPA supports these “Small Growth” approaches in development planning that incorporate
government and community partnering, environmental stewardship and transportation network
enhancements in safety and functionality. We recommend that Reclamation encourage the project
proponent to consider these approaches. ...For innovative solutions which address low-impact
development, please visit EPA's Smart Growth Website at
http://www.epa.gov/smartgrowth/index.htm.

Letter from Larry Svoboda (Director, NEPA Programs, U.S. EPA Region 8) to Michael Collins (Area Manager, Bureau
of Reclamation, Eastern Colorado Area Office) (September 16, 2008); See also U.S. EPA, “Growing Toward More
Efficient Water Use: Linking Development, Infrastructure, and Drinking Water Policies”
http://www.epa.gov/smartgrowth/pdf/growing_water use efficiency.pdf.
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V. The SIR’s Identification Of Preferred Alternative Is Flawed

As part of the SIR, the BOR for the first time has identified the modified Participants’
Proposed Preferred Action — Alternative 2 (See Table 1, Major Components and Options for
Each Alternative) — as the Agency Preferred Alternative which, not surprisingly, has the lowest
estimated capital cost and lowest estimated operation and maintenance cost of all alternatives.

The SIR is deficient because no specific rationale or explanation is articulated to support
preference of Alterative 2 over the other alternatives after making that identification on page 11 of
the SIR.

VI. The SIR’s Modification Of Alternatives Is Presented With Inadequate Analysis

The Participants have modified the proposed SDS project with regard to the terminal
storage and associated facilities and the return flow conveyance purportedly to lessen the adverse
impacts of the project under the various alternatives. With regard to the environmental
consequences of the modifications, the SIR merely updates the information that has changed from
the original analysis in Chapter 3 of the DEIS without providing meaningful analysis.
Modifications are as follows:

* Replacing the proposed Jimmy Camp Creek Reservoir with the proposed Upper
Williams Creek Reservoir

* Adding an untreated water pump station at the Upper Williams Creek Reservoir
site

* Realigning Bradley Road to the south of Upper Williams Creek Reservoir rather
than to the north and designed it to comply with Defense Access Road
requirements

* Realigning an existing electrical transmission line east of the Upper Williams Creek
Reservoir site

*  Moving the Upper Williams Creek Water Treatment Plant northwest to near the
intersection of U.S. 24 and Colorado 94 away from the Upper Williams Creek
Reservoir site

* Adjusting untreated and treated water pipelines to connect to the Upper Williams
Creek Water Treatment Plant

* Eliminating the Upper Williams Creek Booster Pump Station, Drennan Pump
Station, and the Reduced Northfield Booster Pump Station

* Replacing the Williams Creek Return Flow Conveyance with a pipeline to fountain
Creek in a pipeline

* Eliminating the pipeline and pump station that connected the Clear Spring
Regional Water Reclamation Facility to Williams Creek

* Increasing the capacity of the Chilcotte Ditch Return Flow Conveyance
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According to the BOR, the project was modified in response to comments raised by
stakeholders or through additional agency evaluation of the SDS project for the following primary
reasons:

* Replacing Jimmy Camp Creek Reservoir with Upper Williams Creek Reservoir to
avoid effects on wetlands, minimize potential effects on cultural resources, avoid
effects on important paleontological resources and minimize potential increased
Bird Aircraft Strike Hazard

* Changing the Bradley Road Realignment at Upper Williams Creek Reservoir site
to avoid potential effects on a golden eagle nest

* Relocating the Water Treatment Plant to eliminate the potential need for
rechlorination facilities between the Upper William Creek Reservoir site and
customers

* Changing the Williams Creek Return Flow Conveyance to avoid effects on
wetlands in Williams Creek downstream of the proposed reservoir, avoid effects
on aquatic resources in Williams Creek downstream of the proposed reservoir and
avoid potential effects on the geomorphology of Williams Creek downstream of
the proposed reservoir

The analysis presented in the SIR, however, is deficient in many key respects: (1) the SIR
fails to provide requested information about how project alternatives would avoid and mitigate
impacts to wetlands and streams; (2) the SIR fails to assess cumulative impacts of other regional
water supply and storage projects; (3) the SIR fails to assess water quality impacts of proposed
reservoirs including using improper models for predicting water quality impacts of proposed
reservoirs and the releases of mercury from newly flooded reservoirs; (4) the SIR fails to assess
the significance of expected increases in selenium levels in river segments; and (5) the SIR
includes changes to the proposed action that necessitate re-evaluation of reuse alternatives.

A. The SIR Fails To Provide Requested Information As To How Project
Alternatives Would Avoid And Mitigate Impacts To Wetlands And Streams

As a result of SDS, a significant portion of native wetlands remaining in the Fountain
Creek watershed would be filled or otherwise impacted by the proposed action and other project
alternatives that are under consideration by the BOR. In its public comments on the DEIS, the
U.S. EPA states:

Although the DEIS states that the Clean Water Act (CWA) 404(b)(1) guidelines,
40 CFR Part 230, (Guidelines) were considered throughout the alternatives
analysis, EPA believes that additional information on water quality and wetlands
impacts is necessary to fully assess the impacts of the Proposed Action and to
identify the least environmentally damaging practicable alternative (LEDPA). This
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information generally is developed as part of the analysis required by the
Guidelines. To demonstrate that the Proposed Action is the LEDPA, the applicant
must show that, to the extent practicable, steps have been taken to avoid and
minimize impacts to aquatic resources, as well as compensate for any remaining
unavoidable impacts. Compensatory mitigation proposed by the applicant must be
in accordance with the revised regulations set forth in the Final Rule entitled
Compensatory Mitigation for Losses of Aquatic Resources (73 FR 19594, April
10, 2008). Given that the decision whether to issue a CWA Section 404 permit
will be determinative of whether the Proposed Action can be implemented, £PA
recommends that a complete Guidelines analysis be included in the supplemental
information Reclamation is currently preparing. (Emphasis supplied.).’

Similarly, the Corps noted in its DEIS comments, that the DEIS does not substantiate that
the preferred action alternative, Alternative 2, represents LEDPA.® According to the Corps, the
DEIS is deficient due to the lack of detailed section 404(b)(1) analysis and the LEDPA had not
been identified. Instead, the Corps expressly identified Alternative 3, the Wetlands Alternative, as
the LEDPA. The Corps concluded the BOR was required to identify all impacts and activities
integrally related to the project along with a detailed section 404(b)(1) analysis.

Despite the concerns articulated by the U.S. EPA and the Corps, the SIR does not include
a complete section 404(b)(1) guidelines analysis as requested by these cooperating agencies.
Instead, less than two pages of text in the SIR provides updated information about the quantity of
different types of wetlands that would be impacted by the newly modified project alternatives,
including the preferred action alternative.

A complete section 404(b)(1) guidelines analysis is necessary to avoid and minimize
impacts to aquatic resources, as well as compensate for any remaining unavoidable impacts of the
project alternatives under consideration because the guidelines require a watershed approach that
takes into account the context of the entire landscape. In the preamble to proposed rule that the
U.S. EPA finalized on April 10, 2008, the agency stated:

Site selection is a critical planning step for compensatory mitigation projects, and
the watershed approach in the proposed rule is intended to focus on choosing
appropriate locations for compensatory mitigation activities. Restoring or
establishing a specific aquatic habitat type, such as a wetland, requires careful site
selection for two primary reasons. First, development activities may alter the

3 Letter from Larry Svoboda (Director, NEPA Programs, U.S. EPA Region 8) to Michael Collins (Area Manager,
Bureau of Reclamation, Eastern Colorado Area Office) (September 16, 2008).

8 Letter from Donald Borda (Chief, Regulatory Division, U.S. Army Corps of Engineers) to Kara Lamb (Bureau of
Reclamation, Eastern Colorado Area Office) (June 13, 2008).
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interaction between hydrology, soils, and organisms within a landscape, affecting
the type of habitat that can be supported by the project site. For example, forested
wetlands require narrow hydrologic regimes because many tree species cannot
tolerate long periods of inundation. Development activities may change local
hydrology, resulting in new patterns of inundation and saturation that cannot
support forested wetlands. Therefore, it is important to find a compensatory
mitigation project site that will support the appropriate hydrology for the desired
type of wetland habitat. Second, even if the desired habitat type can be restored or
established at that site, surrounding development may result in an isolated or
fragmented habitat that is less capable of supporting viable populations of species
of import. Motile species require corridors to move between different habitats in
the landscape, and if the surrounding area is occupied by roads and buildings, the
ability of many species to move between habitats and interact with each other is
restricted. Therefore, compensatory mitigation projects, especially those that are
intended to replace wetland habitat, need to be planned within larger landscape
contexts, such as watersheds. (Emphasis supplied.).”

The larger landscape context that the BOR must consider to fully assess the impacts of the
Proposed Action and to identify the LEDPA includes the following: since 1977, the population in
El Paso County, Colorado, has increased by more than 75 percent;® this increase in population
and development has led to profound changes in the quantity and quality of wetlands within the
Fountain Creek watershed.” As stated by the Corps, all impacts and activities integrally related to
the overall project must be identified along with a detailed section 404(b)(1) analysis. The DEIS
as supplemented and modified by the SIR does not address the concerns of the U.S. EPA and the
Corps by failing to conduct the detailed section 404(b)(1) analysis including identification of the
LEDPA. The Organizations request that a detailed section 404(b)(1) analysis be completed and
made available to the public for review and comment along with the identification of the LEDPA
prior to the issuance of the FEIS.

B. The SIR Fails To Assess Cumulative Impacts Of Other Regional Water
Supply And Storage Projects

The BOR has failed to assess the cumulative impacts of the preferred action alternative
and other project alternatives under consideration in conjunction with other water projects in the
Fountain Creek watershed as required by NEPA per 40 C.F.R. §§ 1502.16 and 1508.7. The

7U.S. Army Corps of Engineers, U.S. EPA “Proposed Rule: Compensatory Mitigation for Losses of Aquatic
Resources,” 71 FR 15520 at 15522 (March 28, 2006).

¥ U.S. Geological Survey, “Trends in Precipitation and Streamflow in the Fountain Creek

Watershed, Southeastern Colorado, 1977-99” (October 2000).

° U.S. Army Corps of Engineers, “Fountain Creek Watershed Study: Section 3: Wetlands” (October 2005).
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DEIS at 130 states:

A number of actions that have been proposed were not considered reasonably
foreseeable because they did not meet one or more of the criteria necessary to be
deemed reasonably foreseeable. Many of these activities lacked funding,
government action, or NEPA compliance by 2008 (the time at which NEPA
compliance should be largely complete for the proposed SDS Project). One
notable project is the Preferred Storage Options Plan (PSOP), sponsored by the
Southeastern Colorado Water Conservancy District and Reclamation. The PSOP
calls for reoperation of space in Pueblo Reservoir and other Fry-Ark facilities and
enlargement of Pueblo Reservoir. For the project to move forward, however,
changes to federal legislation, NEPA compliance, and funding are required.

Another notable project is the Arkansas Valley Conduit (AVC), which is a
proposal sponsored by the Lower Arkansas Valley Water Conservancy District
and Reclamation. The AVC would include a pipeline with up to 16 mgd of
capacity and probably including water treatment facilities to deliver Fry-Ark water
and other water supplies to municipalities and other water agencies east of Pueblo.
It would deliver high quality water to an area where existing quality is poor and
was approved initially as part of the Fry-Ark Project in 1962. However, this
project remains speculative for due to funding constraints (Black & Veatch and
Applegate Group 2006), the need for an independent NEPA analysis (probably an
EIS), the possible need to water rights changes or acquisitions (GEI 2003a; Black
& Veatch and Applegate Group 2006), and, despite current local support for the
proposed project, the number of participants is undetermined and thus the size,
location, and timing of project facilities are uncertain.

Conversely, in its public comment on the DEIS, the U.S. EPA states:

The DEIS does not consider two planned water projects that will be located in the
same watershed as the SDS project in the cumulative impacts analysis for SDS.
EPA understands that Reclamation did not evaluate the Preferred Storage Options
Plan (PSOP) or the Arkansas Valley Conduit (AVC) projects in the cumulative
impacts analysis because the projects have not been funded. Lack of funding, in
and of itself is not a sufficient basis to disregard these projects. Area policy-
makers and community leaders consider PSOP, AVC and SDS to be part of
regional cooperative efforts to address flood control and water quality problems on
Fountain Creek. In addition, PSOP and AVC may impact water quality in the
Arkansas River Basin which, as noted in the DEIS, is currently impaired in the
project area for selenium and total recoverable iron, proposed to be listed as
impaired for sulfate, and listed as of concern for salinity. By not considering the



Letter to K. Lamb

RMELC/Sierra Club Comments on SDS SIR
11/24/2008

Page 11 of 27

impacts of PSOP and the AVC on water quality in the Arkansas River, along with
impacts from SDS, the total cumulative impacts to that resource, including
impacts to the ecosystem and downstream users, cannot be fully assessed.
(Emphasis supplied.)."’

The SIR does not include an assessment of the cumulative impacts of the preferred action
alternative and its alternatives taking into consideration other planned water projects in the region.
This deficiency is increasingly problematic as Congress moves towards authorization of funding
water projects that the BOR has not considered. On May 21, 2008, the Senate Environment and
Public Works Committee passed a resolution authorizing the Army Corps of Engineers to proceed
with a feasibility study of water projects in the Fountain Creek watershed, including the Preferred
Storage Options Plan (PSOP) and the Arkansas Valley Conduit (AVC)."' On September 11,
2008, a U.S. Senate committee moved a bill authorizing the Arkansas Valley Conduit to the
Senate floor. Then on September 16, 2008, the Senate placed the bill on the Senate’s Calendar of
Business for consideration by the Senate as a whole.'> On November 5, 2008, in anticipation of
Senate Action, the U.S. Congressional Budget Office prepared a cost estimate for the bill as
reported by the Senate Committee on Energy and Natural Resources on September 16, 2008."
Based on this recent record of Congressional activity, the PSOP and AVC appear to be
progressing and, therefore, must be taken into consideration by the BOR as to the cumulative
impacts analysis.

C. The SIR Fails To Assess Water Quality Impacts Of Proposed Reservoirs

A major environmental consideration of the preferred action alternative and the other
alternatives under consideration is the creation of new artificial reservoirs within the Fountain
Creek Watershed. All of the project alternatives involve the creation of one or more new
reservoirs: all alternatives involve the creation of new terminal storage reservoir; many of the
alternatives, including the preferred action alternative, also involve the creation of new return flow
conveyance reservoirs. These reservoirs have the potential to greatly impact water quality and
aquatic resources in the watershed. In two important aspects, the BOR’s assessment of these
potential impacts is fundamentally flawed.

1. The SIR uses improper models for predicting water quality impacts of
the proposed reservoirs

In its public comment on the DEIS, the U.S. EPA states:

10 Letter from Larry Svoboda (Director, NEPA Programs, U.S. EPA Region 8) to Michael Collins (Area Manager,
Bureau of Reclamation, Eastern Colorado Area Office) (September 16, 2008).

" Press Release of U.S. Senator Ken Salazar. http:/salazar.senate.gov/news/releases/08052 1 fincreek.htm
'2S.2974: Arkansas Valley Conduit Act of 2008. http://www.govtrack.us/congress/bill.xpd?bill=s110-2974.

" http://www.cbo.gov/fipdocs/99xx/doc9914/s2974.pdf
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The DEIS does not analyze the cumulative impacts from growth, particularly around the
proposed reservoirs and the Banning-Lewis Ranch development. The DEIS states that
full build-out could include 75,000 homes, and construction may include 2,500 homes per
year. In addition to this identified development, any alternative which includes
construction of a reservoir in close proximity to Colorado Springs will have the tendency
to induce growth near the reservoir. While EPA agrees that the growth will eventually
occur in that watershed, EPA believes that the cumulative impacts due to the increased
flows from the reservoir and the additional developed flows from both an increase in
impervious areas and landscape watering will cause greater water quality impacts than
are currently identified in the DEIS. We recommend that the FEIS estimate those
impacts and propose mitigation to address the cumulative impacts of induced growth.
(Emphasis supplied.)."*

Stated more simply, reservoirs are attractive areas for land development. When land
surrounding a reservoir is developed, contaminated runoff from impervious surfaces and
chemically-maintained lawns invariably enter the reservoir, elevating pollutant and nutrient levels
that impact surface water quality.

To predict water quality impacts of the proposed reservoirs, the BOR used a mathematical
model (Aquatox) that relied on assumptions about the quantity and quality of water that would
enter the proposed reservoirs. By design, this mathematical model specifically excluded impacts
of contaminated runoff resulting from impervious surfaces and chemically-maintained lawns that
are likely to exist in close proximity to the proposed reservoirs. For example, the technical report
about the approach that the BOR used to model impacts of the proposed Williams Creek
Reservoir states:

On an average annual basis, Williams Creek native inflows represent a negligible
portion of the total inflows. In addition, there is very little information on the
historical quality of Williams Creek watershed runoff. Therefore, the quality of
Williams Creek flows is not explicitly defined in the Aquatox model, and is
effectively equal to the water quality estimated for the Chilcotte Ditch and
CSRWRF combined. "’

As noted by the U.S. EPA, the BOR’s analysis of water quality impacts of the proposed
reservoirs is deficient and flawed for failing to consider the additional developed flows into the
proposed reservoirs from both an increase in impervious areas and landscape watering.

" Letter from Larry Svoboda (Director, NEPA Programs, U.S. EPA Region 8) to Michael Collins (Area Manager,
Bureau of Reclamation, Eastern Colorado Area Office) (September 16, 2008).

"> MWH, “Water Quality Effects Analysis Approach, Southern Delivery System Environmental Impact Statement,” at
page D-11 (January 2008).
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2. The SIR fails to assess releases of mercury from newly flooded
reservoirs

As documented in numerous scientific and technical papers, newly flooded reservoirs have
characteristics that make them likely sources of mercury contamination of aquatic life.'® The
BOR must assess these potential impacts prior to issuance of the FEIS.

A report of the U.S. EPA discusses the capacity of newly created reservoirs to generate
and release mercury into the environment.'” The report states:

Several environmental variables can affect the net microbial production of
methylmercury in the landscape. These include physicochemical characteristics of
surface waters, flooding and inundation of vegetated areas, and density of wetlands
in the watershed. Moreover, some human activities, such as the construction of
new reservoirs, can greatly increase mercury levels in fish by creating
environmental conditions that increase the microbial methylation of inorganic
Hg(II). (Emphasis supplied.)."

This report includes a discussion of the magnitude of the extent to which riverine wetlands
can generate methylmercury — the most toxic form of mercury — and release this mercury into the
environment:

When the riverine wetland was flooded to simulate reservoir creation, it went from
annually yielding ~3 mg MeHg ha-1 to yielding 70 mg MeHg ha-1 due to Hg
methylation associated with the decomposition of flooded organic matter. Annual
yields of MeHg slowly decreased during the six years postflood to approximately
15 mg MeHg ha-1. This increase in methylation in the reservoir immediately
resulted in elevated MeHg concentrations in food web organisms. "’

' See, e.g., “Great Lakes Indian Fish and Wildlife Commission, Investigations into Walleye Mercury Concentrations
related to Long-Standing Reservoirs’ Water Quality, Wetlands and Federal Energy Regulatory Licensed Dam
Operation,” (March 2003) at 2-3, http://www.glifwc.org/biology/reports/FERC 2003.pdf; U.S. EPA “Proceedings and
Summary Report Workshop on the Fate, Transport, and Transformation of Mercury in Aquatic and Terrestrial
Environments,” EPA/625/R-02/005 (June 2002), http://www.epa.gov/nrmrl/pubs/625r02005/625R02005.pdf; and U.S
Geology Survey, “Mercury in the Environment” Fact Sheet 146-00 (October 2000) at 7,
http://www.usgs.gov/themes/factsheet/146-00/ (“Lake acidification, addition of substances like sulfur that stimulate
methylation, and mobilization of mercury in soils in newly flooded reservoirs or constructed wetlands have been
shown to increase the likelihood that mercury will become a problem in fish.” (Emphasis supplied.).

"7 U.S. EPA, “Proceedings and Summary Report Workshop on the Fate, Transport, and Transformation of Mercury in
Aquatic and Terrestrial Environments,” EPA/625/R-02/005 (June 2002).
http://www.epa.gov/nrmrl/pubs/625r02005/625R02005.pdf

¥ 1d. at21.

1 1d. at B-6.
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The report also discusses the implication of methylmercury formation in newly flooded
reservoirs on aquatic life and human health:

High concentrations of mercury have since been found in fish from surface waters
not affected by direct discharges of mercury, these include humic and
lowalkalinity lakes, dark-water coastal streams, newly flooded reservoirs, and
surface waters influenced by wetlands, which are sites of active methylmercury
production. Methylmercury contamination now accounts for 78% of the fish-
consumption advisories in the United States. (Emphasis supplied.).”’

The report emphasizes the biological mechanism for the formation of methylmercury’' in
newly flooded reservoirs: the action of sulfate-reducing bacteria under anaerobic conditions that
inhabit the sediment layer of newly flooded reservoirs. As the report notes, increased levels of
sulfate stimulate the activity of these sulfate-reducing bacteria:

The impact of sulfate loading on methylmercury production in wetland systems
may equal or exceed that of mercury loading.”

The report concludes:

Moreover, some human activities, such as the construction of new reservoirs, can
greatly increase mercury levels in fish by creating environmental conditions that
increase the microbial methylation of inorganic Hg(II).”

All of the proposed reservoirs of the various project alternatives — the proposed Jimmy
Camp Creek Reservoir, the proposed Upper Williams Creek Reservoir, and the proposed
Williams Creek Reservoir — possess the above-mentioned characteristics that may pose a high risk
of generating and releasing methylmercury. Water quality modeling of the proposed reservoirs
indicates that all three would suffer anaerobic conditions during part of the year.** As noted in the
DEIS, high levels of sulfate, which can stimulate the activity of bacteria responsible for
methylmercury production, are present in surface waters throughout the project area.”

Of particular concern is the proposed Williams Creek Reservoir that would store return

*%1d. at B-12.

21 See also Gilmour, Henry, and Mitchell, “Sulfate Stimulation of Mercury Methylation in Freshwater Sediments,
Environ. Sci. Technol. 2281-2287 (1992)

2 Id. at 47.

> Id. at B-12.

* MWH, “Water Quality Effects Analysis: Southern Delivery System Environmental Impact Statement” (January 2008).
2 See, e.g., DEIS, at 219.

99 26
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flows under the ‘no action’ alternative, the preferred action alternative, the downstream intake
alternative, and the Highway 115 alternative. The predominant source of water entering the
proposed Williams Creek Reservoir via the Chilcotte Ditch would be effluent from the wastewater
treatment plant operated by CSU. According to the Alternatives Analysis Addendum:

Figure 4 presents a summary of the simulated average monthly streamflow for
Fountain Creek at the Owen and Hall Ditch, which is the most downstream
proposed reuse diversion point on Fountain Creek and assumed to be
representative of the other proposed diversion points on Fountain Creek. To
estimate the percentage of wastewater effluent at the gage, both the total flow at
the diversion structure and the amount of effluent accruing to the stream from all
wastewater treatment facilities upstream of the diversion were obtained from the
daily hydrologic model being developed for the SDS EIS (MWH, 2007). On an
overall annual basis, approximately 60 percent of the streamflow at the Owen and
Hall Ditch is composed of wastewater effluent. During low flow months,
especially during the winter and during low flow years, more than 75 percent of
the total streamflow at the Owen and Hall Ditch is composed of wastewater
effluent, with December average streamflow greater than 92 percent effluent.”®

The largest source of effluent to Fountain Creek is the Las Vegas Street Wastewater
Treatment facility (“LVSWTF”) operated by CSU. CSU acknowledges that a variety of
commercial and industrial discharges are sources of mercury to the LVSWTF and that twice in
2005, measured levels of mercury in effluent from this facility exceeded permitted levels by nearly
three-fold.”” Effluent that originates from the LVSWT facility would therefore be an additional
and potentially significant source of mercury within the proposed Williams Creek Reservoir in
addition to naturally occurring levels of mercury that reside in soils and sediments of the area that
would be flooded to form this reservoir.

Finally, the likelihood that the proposed reservoirs would generate and release mercury
into the environment is exacerbated by the nearby location of coal-fired power plants that emit
mercury and would be sources of mercury deposition to these reservoirs. For example, CSU
operates two coal-fired power plants — the Ray D. Nixon power plant in Fountain, Colorado, and
the Martin Drake power plants in Colorado Springs, Colorado, that are within close proximity —
less than 10 kilometers of the proposed reservoirs. Coal-fired power plants are documented
sources of elevated levels of mercury in nearby lakes and reservoirs. According to a recent study
published by scientists from the University of Alberta:

%% U.S. Bureau of Reclamation, “Alternatives Analysis Addendum: Southern Delivery System Environmental Impact
Statement,” at 18 (December 2007).

*7 Bill Giannetto, Environmental Section Supervisor, Colorado Springs Utilities, “Mercury in the

Wastewater System” (January 18, 2006) http://www.csu.org/about/projects/mercury/10044.pdf.
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Coal-fired power plants are a major source of contaminants to terrestrial and
aquatic ecosystems (Nriagu and Pacyna 1988). Among the contaminants released
by coal combustion are trace metals such as mercury (Hg), arsenic (As), selenium
(Se), lead (Pb), and copper (Cu), and organic compounds such as polycyclic
aromatic hydrocarbons (PAHs). Trace metals and PAHs are pollutants of concern
in aquatic ecosystems for their persistence, toxicity, and bioavailability (van
Brummelen et al. 1998; MacDonald et al. 2000). Of particular concern are
bioaccumulative contaminants such as Hg that concentrate in fish tissue and can
pose a health risk to human consumers....

Surface enrichments of sedimentary trace metals and PAHs in Wabamun Lake are
indicative of fossil fuel combustion, and implicate adjacent coal-fired power plants
as dominant sources. The close coincidence of increases in Hg deposition within
Wabamun Lake-with construction and operation of four coal-burning power
plants and two coal surface-mines in the area, and diminishing deposition with
distance, suggests a causal relationship between coal-related industry in the area
and increased Hg deposition. (Emphasis supplied).*®

The BOR has yet to consider the extent to which the various project alternatives would
release mercury into the environment. Neither the SIR, the DEIS, nor the Technical Report on
Water Quality Effects’® mention the issue of mercury. Therefore, prior to the issuance of the
FEIS, the BOR must analyze the impacts of the newly created reservoirs and the effects of
mercury contamination on aquatic life in the Fountain Creek and the Arkansas River and make
this analysis publicly available for review and comment.

3. The SIR fails to assess the significance of expected increases in
selenium levels in river segments

The SIR uses a different methodology (a mass balance model) than the methodology of
the DEIS (historical relationships between salinity and selenium) to predict dissolved selenium
levels in various stream segments within the SDS project area. The predicted levels of dissolved
selenium put forward in the SIR are very different than the predicted levels of dissolved selenium
put forward in the DEIS (compare Table 12 of the SIR to Table 49 of the DEIS) and warrant
closer scrutiny by BOR and the public prior to issuance of the FEIS.

*¥ Donahue, “Impacts of coal-fired power plants on trace metals and polycyclic aromatic hydrocarbons (PAHs) in lake
sediments in central Alberta, Canada,” Journal of Paleolimnology, 35:111-128. DOI 10.1007/s10933-005-7878-8
(2006).

¥ MWH, “Water Quality Effects Analysis: Southern Delivery System Environmental Impact Statement” (January 2008).
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(@) Selenium levels and CDPHE Water Quality Standards

Table 12 of the SIR compares predicted dissolved selenium levels of the various project
alternatives to the ‘no action’ alternative. A more useful comparison would be predicted
dissolved selenium levels to water quality standards of the Colorado Department of Health and
Environment (“CDPHE”), an issue that is discussed only briefly on pages 63-64 of the SIR.

The table below provides direct comparisons of predicted dissolved selenium levels of the
various project alternatives to water quality standards of the CDPHE:

Location Existng A1 (NA) A2(PP) A3 (WE) A4(AR) A5(FC) A6(DI) A7(115)

Monument Creek at Bijou St 4 4 4 4 4 4 4 4
Fountain Creek near Fountain 5 4 4 5 5 5 4 4
Fountain Creek at Pueblo 28 23 24 34 34 34 21 22
Arkansas River at Moffat St 33 49 59 43 26 54 65 70
Arkansas River near Avondale 16 18 20 19 17 18 17 19
Arkansas River at Catlin Dam 12 14 14 14 12 14 13 14

CDPHE water quality standards for the Arkansas River Basin

Chronic  Acute Stream Segment
Monument Creek at Bijou St 4.6 18.4 Fountain Creek: Stream Segment 6
Fountain Creek near Fountain 8.0 18.4 Fountain Creek: Stream Segment 2a
Fountain Creek at Pueblo 28.1 42 .3 Fountain Creek: Stream Segment 2b
Arkansas River at Moffat St 17.4 50.9 Middle Arkansas: Segment 3
Arkansas River near Avondale 14.1 19.1 Lower Arkansas: Segment 1a
Arkansas River at Catlin Dam existing 18.4 Lower Arkansas: Segment 1b

Predicted changes versus CDPHE chronic WQS for selenium

Monument Creek at Bijou St -0.6 -0.6 -0.6 -0.6 -0.6 -0.6 -0.6 -0.6
Fountain Creek near Fountain -3 -4 -4 -3 -3 -3 -4 -4
Fountain Creek at Pueblo -0.1 -5.1 -4.1 5.9 5.9 5.9 -7.1 -6.1
Arkansas River at Moffat St 15.6 31.6 41.6 25.6 8.6 36.6 47.6 52.6
Arkansas River near Avondale 1.9 £16) 5.9 4.9 2.9 £16) 2.9 4.9
Arkansas River at Catlin Dam n/a n/a n/a n/a n/a n/a n/a n/a

Predicted changes versus CDPHE acute WQS for selenium

Monument Creek at Bijou St -14.4 -14.4 -14.4 -14.4 -14.4 -14.4 -14.4 -14.4
Fountain Creek near Fountain -13.4 -14.4 -14.4 -13.4 -13.4 -13.4 -14.4 -14.4
Fountain Creek at Pueblo -14.3 -19.3 -18.3 -8.3 -8.3 -8.3 -21.3 -20.3
Arkansas River at Moffat St -17.9 -1.9 8.1 -7.9 -24.9 3.1 14.1 19.1
Arkansas River near Avondale -3.1 -1.1 0.9 -0.1 -2.1 -1.1 -2.1 -0.1

Arkansas River at Catlin Dam -6.4 -4.4 -4.4 -4.4 -6.4 -4.4 -5.4 -4.4
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The comparisons set forth in the above tables raise questions about the permissibility of
the ‘proposed action/preferred action” and ‘no action’ alternatives that are under consideration
due to selenium water quality impacts.

First, not only does the preferred action alternative further exacerbate non-compliance
with the chronic water quality standard (“WQS”) for selenium in portions of the Middle Arkansas
River and Lower Arkansas River, but the preferred action alternative is the only alternative of
those under consideration that would result in a portion of the Lower Arkansas River (Segment
la) violating acute WQS for selenium; the preferred action alternative also is one of four
alternatives under consideration that would result in a portion of the Middle Arkansas River
(Segment 3) violating the acute WQS for selenium. Thus, approval of the preferred action
alternative would violate the mandate regarding compliance with WQS within, inter alia, section
301(e) of the Clean Water Act (“CWA”) because the BOR issuance of an FEIS designating as the
preferred alternative a proposed action would not only worsen compliance with the chronic WQS
for selenium, but brings river segments that are currently in compliance with the acute WQS for
selenium out of compliance.

Second, as the DEIS admits and as several commentators have noted, the ‘no action’
alternative is a far different scenario from the existing conditions, and encompasses a complex
water delivery scheme that would not require a BOR permit though the specter of such a
paradigm appears to be as speculative and uncertain as the PSOP and AVC projects that BOR
refuses to consider. Moreover, similar to the preferred action alternative, the ‘no action’
alternative (which actually contemplates and requires significant actions) would worsen non-
compliance with the chronic WQS for selenium in portions of the Middle Arkansas River and
Lower Arkansas River and therefore appear to be impermissible alternatives due to selenium
WQS considerations.

Finally, Table 12 of the SIR shows only the 85" percentile simulated dissolved selenium
levels of the project alternatives under consideration.”® The 85" percentile simulated dissolved
selenium level for the ‘no action’ alternative closely approaches the acute WQS for selenium in
portions of the Middle Arkansas River and Lower Arkansas River. It is highly probable, then,
that several days each year the ‘no action’ alternative would bring portions of the Middle
Arkansas River and Lower Arkansas River out of compliance with acute WQS for selenium.
Therefore, it would be impermissible for the BOR to designate as the ‘no action’ alternative one
that would predictably result in river segments worsening compliance, or falling out of
compliance, with applicable state water quality standards; as such, the adoption of the ‘no action’
alternative would be inconsistent with NEPA and the CWA, rendering it beyond the range of

3% Appendix B also shows the median (50th Percentile) simulated dissolved selenium levels of the project alternatives
under consideration.
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feasible alternatives.
(ii) Selenium levels and impacts to aquatic life

Comparing the predicted levels of selenium of the project alternatives to applicable water
quality standards is only the first step in evaluating their impacts on receiving waters. For
purposes of NEPA, the BOR must further analyze and evaluate whether the predicted water
quality changes would affect aquatic life. The SIR lacks this analysis. Section 5.7 of the SIR
(Aquatic Life) does not mention the impacts the newly predicted increased selenium levels might
have on aquatic life.

Similarly, the DEIS lacked an analysis of how predicted increases in dissolved selenium
would impact aquatic life. Page 229 of the DEIS contains the following discussion of whether
predicted water quality changes would affect water quality life:

The segment of Fountain Creek from the State Highway 47 Bridge to the Arkansas
River is currently on the 2006 and proposed 2008 303(d) lists for selenium
impairment. It has a site-specific, underlying WQS of 28.1 pg/L due to natural
sources of selenium (CDPHE 2007a). Because the increase in selenium
concentrations for the Wetland, Arkansas River, and Fountain Creek alternatives’
increase in selenium concentrations would be caused primarily by a diversion of
water and putting that water to beneficial use, and the natural source of selenium
would not be altered, CDPHE would likely revise the underlying WQS to reflect
the new ambient conditions under those alternatives in accordance with the
Colorado Water Quality Control Act (CDPHE 2007e; Hegeman 2007).
Therefore, these alternatives would not cause exceedance of the WQS and would
not have an adverse effect on water quality. Potential effects on aquatic life are
discussed in the Aquatic Life section (Section 3.10).

In the lower Arkansas River, as represented by the Avondale and Catlin Dam
gages, selenium concentrations would be similar among alternatives, with
differences of 6 percent and 1 pg/L or less (within the range of analysis
uncertainty). Therefore, there would be no selenium water quality effects in the
lower Arkansas River.

The DEIS analysis is problematic for several reasons. First, predicted levels of dissolved
selenium are substantially higher in the SIR compared to the DEIS as the result of using a mass
balance model to predict selenium levels. Second, it is improper to assume that the CDPHE
would necessarily revise Colorado water quality standards to permit higher levels of dissolved
selenium — once again, the BOR appears arbitrarily to embrace certain future paradigms that serve
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the end result of supporting the Alternative 2 as the preferred action alternative (e.g., applicable
selenium WQS will become less stringent) while rejecting others that complicate selection of
Alternative 2 (e.g., applicable selenium WQS will remain the same or become more stringent). In
July 2008, the CDPHE considered and rejected several proposals put forward to relax selenium
water quality standards that apply in the Arkansas River Basin.'

Finally, the SIR fails to consider a recent study by U.S. EPA regarding the effects of
selenium on aquatic life’> which the BOR must consider to properly analyze the impact of
predicted dissolved selenium levels of the various project alternatives on impact aquatic life. This
new study concludes that when juveniles of the test species Lepomis macrochirus (Bluegill
Sunfish) are exposed to levels of selenium that are predicted to occur in the Arkansas River basin
as a result of the various project alternatives the biota suffer greater than expected adverse affects
at lower ambient temperatures. The EPA report concludes:

Juvenile bluegill sunfish appear to be more sensitive to selenium in waters reaching
4-5°C than 9°C. The EC20 and EC10 estimates for the exposure in which
temperature decreased from 20 to near 4°C were 10.16 and 9.56 pg/g dw,
respectively, while the EC20 and EC10 estimates for the exposure that began at
20°C and systematically lowered to 9°C were 14.02 and 13.29 pg/g dw,
respectively....

The accumulation of selenium in the juvenile bluegill was affected by temperature.
Fish exposed to dietary selenium via L. variegatus accumulated up to 39% more
selenium in the 20 to 9°C regime than in the 20 to 4°C regime.””

This new information is particularly relevant to the BOR’s assessment of the various
project alternatives. According to the February 2006 Aquatic Resources Technical Report,
Lepomis macrochirus is an introduced species in the Arkansas River basin; other species of
Lepomis (including the Green sunfish Lepomis cyanellus) are native to the basin. Several river
segments that would be impacted by the various project alternatives are cold water segments that
the new information published by the U.S. EPA indicate will result in greater adverse impacts to
test species of fish than indicated in the DEIS and SIR. According to Section 3.10 of the DEIS:

The upper Arkansas River downstream of Cafion City to the inlet of Pueblo

Reservoir is classified as a coldwater segment but is a transitional segment of

3 CDPHE Water Quality Control Commission, Regulation No. 32, Classifications and Numeric Standards for Arkansas
River Basin, § 32.42: Statement of Basis, Specific Statutory Authority and Purpose: July 2008 Rulemaking; Adopted
August 2008; Effective January 1, 2009.

32 U.S. EPA, “Effect of Selenium on Juvenile Bluegill Sunfish at Reduced Temperature,” EPA-822-R-08-020
(September 2008).

3 1d. at 52.
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stream between coldwater and warmwater aquatic communities. A brown trout
fishery is located in the section of the river near Cafion City with more of a
warmwater fishery toward Pueblo Reservoir. Fish include coldwater species such
as brown trout; species with wide temperature tolerances such as longnose dace
and white sucker; and warmwater species such as black bullhead, green sunfish,
and numerous minnows.

This is the segment of the Arkansas River that the SIR now predicts to have a much
higher level of dissolved selenium, including an 85" percentile simulated dissolved selenium level
of 59 ug/L for the proposed action alternative. As such, prior to the issuance of the FEIS, the
BOR must consider the information presented in the new EPA study to determine the range of
potential adverse impacts caused by the project alternatives on aquatic life and make this analysis
available to the public for review and comment.

D. The SIR Modifications To The Preferred Action Alternative And
Other Alternatives Necessitate Re-evaluation Of Reuse Alternatives

In December 2007, the BOR considered but rejected six alternatives to the preferred
action alternative that might minimize environmental impacts by reusing treated wastewater for
human consumption. The BOR rejected all six reuse alternatives solely on the basis of cost. In its
Alternatives Analysis Addendum, the BOR states:

Each of the six reuse alternatives and their associated components was passed
through the same screening process used in the Alternatives Analysis report
(Reclamation 2006a). Deficiencies were identified for all of the reuse alternatives,
primarily due to issues with purpose and need and cost screening results. The
reuse alternatives passed the purpose and need screening criteria (i.e., would
provide water supplies to meet future demands through 2046, would provide
system redundancy for Colorado Springs’ Arkansas River water rights, and would
deliver the Participants’ existing Arkansas River water rights). The reuse
alternatives did not pass the cost screening criteria for firm yield or SMAPD under
2046 Planning Forecast demands (i.e., reuse alternatives cost estimates were at
least twice the cost criteria for firm yield and for SMAPD under 2046 Planning
Forecast demands).*

Two of the six rejected alternatives (B and B2) would further minimize impacts to the
environment by employing subsurface retention storage of Fountain Creek reusable return flows
and post-treatment blending with treated Pueblo Reservoir water. In its Alternatives Analysis

** U.S. Bureau of Reclamation, “Alternatives Analysis Addendum: Southern Delivery System Environmental Impact
Statement Great Plains Region,” at 52 (December 2007).
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Addendum, the BOR further discounted alternatives B and B2 on the basis that it would involve a
greater area of wetland disturbance if water were returned to the proposed Jimmy Camp Creek
Reservoir, but a greater cost if water were returned to the proposed Upper Williams Creek
Reservorir.

Each of the reuse alternatives with surface retention storage (Alternatives A, A2,
C, and C2) would use the proposed Williams Creek Reservoir site for retention
storage and Jimmy Camp Creek Reservoir for terminal storage, and the area of
wetlands disturbed would be greater than that for Alternative 3. The two reuse
alternatives without surface retention storage (Alternatives B and B2) would use
the proposed Jimmy Camp Creek Reservoir for terminal storage and would have a
greater area of wetland disturbance than the Wetland Alternative as a result (i.e.,
about 8 acres). The option of substituting the proposed Upper Williams Creek
Reservoir for the proposed Jimmy Camp Creek Reservoir for terminal storage in
the reuse alternatives was considered but would not be economically efficient. The
approximate costs of constructing the proposed Jimmy Camp Creek Reservoir
would be $234 million and the approximate costs of constructing the proposed
Upper Williams Creek Reservoir would be $338 million (CH2M HILL 2005c).
Maintaining the cost efficiency of the reuse alternative was one of the development
criteria for the reuse alternatives, as discussed in Section 5.3.1. Due to the
substantially higher costs of using the proposed Upper Williams Creek Reservoir
for terminal storage, the proposed Jimmy Camp Creek Reservoir was used for
terminal storage in all of the reuse alternatives.”

This comparative analysis, however, is now outdated. In the SIR, the BOR modified the
preferred action alternative and the other alternatives by substituting the proposed Upper Williams
Creek Reservoir for the proposed Jimmy Camp Creek Reservoir for terminal storage. The cost
differential cited as a reason in the Alternatives Analysis Addendum for rejecting reuse
alternatives B and B2 no longer exists. Because the BOR has modified the preferred action
alternative and the other alternatives, it is invalid to use the proposed Jimmy Camp Creek
Reservoir for terminal storage in assessing the cost of the reuse alternatives. Therefore, prior to
the issuance of the FEIS, the BOR must conduct a new comparative analysis that accurately
assesses the cost of the reuse alternatives before dismissing these alternatives out of hand. The
mere fact that reuse alternatives may not be politically viable for Colorado Springs does not
establish that the reuse alternatives are impracticable and can be rejected. If cost is no longer a
legitimate basis for rejecting these reuse alternatives, then these reuse alternatives may be viable
and constitute the least environmentally damaging practicable alternative as compared with the
preferred action alternative and the other alternatives set forth in the SIR.

35 1d. at 49.
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E. Reclamation Failed To Consult With The Colorado Division Of
Wildlife In The Design Of Project Alternatives As Required By The El
Paso County Land Development Code

In its discussion of the regulatory framework under which it must assess impacts to
vegetation, the BOR states:

Federally threatened and endangered species are protected under the ESA of 1973,
as amended. The ESA defines an endangered species as ‘a species in danger of
becoming extinct throughout all or a large portion of its range” and a threatened
species as “a species likely to become endangered in the foreseeable future.” Ifa
project with a federal action would have adverse effects on a federally listed plant
species or its habitat, consultation with the Service under Section 7 of the ESA
would be required. Candidate species are species for which there is sufficient
information on their biological vulnerability to support federal listing as
endangered or threatened (Service 2006), but listing is precluded by other higher
priority listing activities. No regulations require consultation for effects on
candidate species; however, if a candidate species occurring in the analysis area
becomes listed during project planning or construction, consultation with the
Service may be required.’®

Similarly, in the discussion of the regulatory framework under which it must assess
impacts to wildlife, the BOR states:

Reclamation projects must comply with federal and state laws and regulations
protecting wildlife species including:

Endangered Species Act of 1973 (16 USC 1531 et seq.)

Bald and Golden Eagle Protection Act of 1940, as amended (16 USC 668-668d)

Fish and Wildlife Coordination Act of 1934, as amended (16 USC §§ 661-667¢)

Migratory Bird Treaty Act of 1918, as amended (16 USC §§ 703-712)

Executive Order 13186 Responsibilities of Federal Agencies To Protect Migratory

Birds

Colorado wildlife statutes concerning non-game and endangered species

conservation (Title 33, Article 2, C.R.S. (2007)*’

This regulatory framework omits applicable local standards, including those of the El Paso
County Land Development Code. A large majority of structural components of the SDS project

3% DEIS, Chapter 3.12 Vegetation, at 345.
" DEIS, Chapter 3.13 Wildlife at 367.
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would be located in El Paso County. Under the El Paso County Land Development Code:

(B) Wildlife Standards

(1) Reductions of Impacts and Avoidance

Wildlife and wildlife habitat are important to the quality of life in El Paso County.
When developing a lot, tract or parcel, wildlife considerations should be
incorporated into the design of the project and important wildlife habitat avoided
when practical.

(2) Other Local, State and Federal Standards

(a) Compliance with Recommendations of DOW Standards

Proposed development should make every reasonable attempt to comply with the
requirements of the DOW. The applicant should consult with DOW prior to
submission of a development application when significant wildlife habitat is present
on the subject property. DOW input should be reflected in design of the project.’

There is no evidence in the SIR or the DEIS or other Technical Reports demonstrating
that the applicant consulted with the Colorado Division of Wildlife (DOW) prior to submission of
the application and that input from the DOW was reflected in the design of the project. To the
contrary, in its public comment on the DEIS, which is highly critical of Reclamation’s
methodology for analyzing aquatic impacts, the DOW complains of its input being ignored. For
example, in its public comment, DOW stated:

The Division is concerned about the lack of quantitative analysis with regard to the
potential adverse impacts of noxious weeds, in particular tamarisk. We understand
that the direct impacts as it relates to the infrastructure footprint of SDS are
located in Table 92. However, the Division has concerns about the indirect
impacts as they relate to reservoir water levels in Pueblo, Henry, Meredith and
Holbrook. All of the above listed reservoirs have varying degrees of tamarisk
infestations. Despite our request during the scooping phase, this requested
analysis has been ignored. We believe that a proper environmental impact
statement should analyze varying reservoir water levels and the associated
adverse impact on tamarisk invasions on shoreline habitat. We realize that this
may fall outside of the affected environment but recommend some type of
quantitative analysis occur for each alternative. (Emphasis supplied.).”’

In the SIR, the BOR continues to ignore input from DOW, providing no quantitative

3% El Paso County Land Development Code, § 6.3.9. Wildlife.
%% Letter from Doug Prenzlow (Southeast Regional Manager, Colorado Division of Wildlife) to Kara Lamb (Bureau of
Reclamation, Eastern Colorado Area Office) (May 6, 2008).
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analysis with regard to the potential adverse impacts of noxious weeds, in particular tamarisk.

VII. The SIR Fails To Address Environmental Justice Concerns

U.S. EPA’s DEIS comments raised significant concerns as to environmental justice issues
that were not identified and analyzed in the DEIS. Those concerns included the failure to not
fully identify and disclose impacts to the ‘high risk areas’ depicted in Figure 94, page 445 of the
DEIS including increased exposure to contaminants, increased erosion and flooding due to the
return flows coming down Fountain Creek. U.S. EPA’s comments noted that approximately
4,000 migrant workers live in the East Side, who were not identified by the DEIS. Finally, the
U.S. EPA criticized the DEIS for failing to include mitigation plans to address the increased risk
of exposure to contaminants and the risk of flooding in these neighborhoods that have
experienced flooding as recently as 2006 and 2007.*’

The SIR does not contain any additional information addressing EPA’s environmental
justice concerns, once again, ignoring the recommendations of a cooperating agency. Instead, at
section 5.13.2, the SIR simply notes that the modifications made added three new study areas
relating to the Upper Williams Creek Water Treatment Plant, realignment of Bradley Road east
and west of the proposed Upper Williams Creek Reservoir. The SIR then concludes that since
the three new study areas are within the Census Block Group areas that were defined as being of
“No Risk or Concern from an Environmental Justice” standpoint, no additional assessment was
needed.

However, the SIR fails to take into consideration the potential for increased exposure to
contamination from mercury and selenium that these communities may experience in light of the
SIR modifications. As discussed above in Section VI.,C., 2, the BOR must further analyze the
water quality impacts — in particular, impacts relating to the methylation of mercury — of the
proposed new reservoirs contained in the SIR. The SIR offers no mitigation measures to reduce
mercury methylation or address the potential for disproportionate impacts on low-income water
users in Pueblo County due to increased exposure to contaminants in Fountain Creek arising from
use of the Williams Creek Reservoir and other potentially impacted surface waters in the Arkansas
River Basin.

The preferred action alternative has the potential to significantly elevate levels of
methylmercury and inorganic mercury concentrations in aquatic and terrestrial biota within the
newly formed reservoirs and the downstream waterbodies including Fountain Creek and the
Arkansas River resulting in mercury exposure risks for low income water users who may eat fish
taken from these waterbodies. As discussed above, bacteria converts inorganic mercury to

0 Letter from Larry Svoboda (Director, NEPA Programs, U.S. EPA Region 8) to Michael Collins (Area Manager,
Bureau of Reclamation, Eastern Colorado Area Office) (September 16, 2008) at 1.
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methylmercury, which then builds up or bioaccumulates in the tissue of fish and may be eaten by
wildlife or people. Scientists now recognize that mercury is a pervasive contamination problem
for reservoirs and in particular new reservoirs — where the decomposition of submerged
vegetation and soils create an ideal environment for transforming inorganic mercury to
methylmercury. The failure of the SDS DEIS as supplemented by SIR to consider and discuss
this significant environmental justice concern is a glaring omission that violates NEPA and
Executive Order 12898 on Environmental Justice (February 11, 1994).

VIII. Conclusion

In sum, the Participants have modified the SDS project to address certain concerns raised
by DEIS commenters including negative impacts on wetlands, cultural resources, paleontological
resources and geomorphology. However, the DEIS as supplemented and modified by the SIR for
the proposed SDS project is fundamentally flawed for myriad significant reasons as discussed
above including, inter alia, the overly narrow Purpose and Need Statement, the limited range of
alternatives considered, the failure to analyze cumulative and connected impacts, the failure to
consider water conservation, efficiency, reuse alternatives and increased energy use caused by the
SDS project. In addition, there are significant water quality issues and potential effects on aquatic
life and human health due to the new reservoirs relating to mercury and selenium that must be
considered fully prior to the issuance of the FEIS. Potential increased exposure to significant
contamination from mercury and selenium are environmental justice issues affecting the known
‘high risk areas’ in Pueblo County.

Moreover, the BOR and the Participants appear to have embraced a “race to the finish
line” approach by adopting a hard December 2008 deadline for issuance of the FEIS. The setting
of this arbitrary deadline ignores the fact that significant components of the proposed SDS project
are in flux in light of the changes proposed in the Participants’ SDS Pueblo County 1041
Application. Most troubling, the Participants’ SDS October 2008 Quarterly Progress Update
indicates that the preliminary design for the Pueblo Dam River Outlet Works is scheduled to be
completed shortly thereafter. Proceeding with issuance of the FEIS in December 2008 prior to
completion and release of this analysis to the public compromises NEPA solely for the sake of the
parochial interests of the Participants.

The Organizations, therefore, respectfully request that the BOR withdraw the DEIS as
supplemented and modified by the SIR and redefine the scope of the environmental analysis to
include other alternatives that do not ignore water reuse, water conservation and land use
planning strategies, or view rapid population growth and the tapping of the Arkansas River Basin
waters by the Participants as the only alternative as well as address the additional outstanding
issues raised above in the Organizations’ comments. In the alternative, the Organizations request
that the BOR supplement the DEIS and the SIR to address the deficiencies set forth above.
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Very truly yours,
/s/

Joseph M. Santarella Jr.
Susan J. Eckert
Counsel for the Organizations

Cc:  The Honorable John Salazar (U.S. Representative)
The Honorable Kenneth Salazar (U.S. Senator)
The Honorable Mark Udall (U.S. Senator-Elect)



