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As modified, the Proposed Action will impact Frost Livestock significantly because the
ranch lies near: (1) the location where the untreated water pipeline extending north from Pueblo
Reservoir crosses Fountain Creek; (2) the site of the proposed Williams Creek Reservoir; and (3)
the location where the Williams Creek Return Flow Conveyance Pipeline discharges into
Fountain Creek. The location of the Frost Livestock property in relation to these central
components of the SDS project proposal means that Frost Livestock will likely be impacted to a
greater degree than other landowners along Fountain Creek. '

1L Untreated Water Conveyance Pipeline .

As part of the Proposed Action, the 43-mile Untreated Water Conveyance Pipeline that
extends north from Pueblo Reservoir will cross through or near Frost Livestock property close to
where the pipeline crosses Fountain Creek. Based upon the information provided to us, we are

“unable to determine whether the pipeline would cross Frost Livestock property, or Hanna Ranch

property, or both. We understand that CSU intends to acquire a temporary 120’ construction
easement and a permanent 60’ easement for the pipeline. We also understand that CSU plans to
bore underneath Fountain Creek to install the 66 diameter pipeline.

~Frost Livestock will be impacted both by the construction and operation of the Untreated
Water Conveyance Pipeline. CSU may need to acquire an easement across Frost Livestock
property for the pipeline. Construction and maintenance of the pipeline will likely interfere with
Frost Livestock’s agricultural operations. Even if CSU does not acquire an easement from Frost
Livestock, construction of the pipeline itself will adversely affect Frost Livestock with noise,
light, and fugitive dust pollution. The proximity of the pipeline to Frost Livestock lands may
cause Frost Livestock to experience more trespass and security issues. In addition to mitigating
these concerns, CSU should insure that its project avoids several features near the proposed
creek crossing: (1) an existing heron rookery; (2) an ex1st1ng natural gas pipeline; and (3) the
geologic formations known as “Cretaceous “Tepee Buttes,” which have been described as “an
outstanding example of a fossilized hydrocarbon seep deposit.” The Tepee Buttes are valuable
for understanding the role of microbes in the formation of methane-driven carbonate production.

II1. Williams Creek

Frost Livestock’s property includes the southern two miles of Williams Creek upstream
of its confluence with Fountain Creek. Under the proposed action, CSU will build a reservoir on
Williams Creek, several miles to the north of the Frost ranch. Frost Livestock supports CSU’s
decision not to send return flows from Williams Creek Reservoir to Fountain Creek via Williams
Creek. However, construction and operation of Williams Creek Reservoir will still impact Frost
Livestock’s land and water rights by altering the hydrology of Williams Creek.

CSU has advised us that Williams Creek Reservoir will be constructed so as to allow a
constant seepage of 1 cubic foot of water per second (“cfs”), some of which will help maintain
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instream flows in Williams Creek. We understand that the reservoir will capture stormwater
runoff that would ordinarily flow into Williams Creek and that CSU will be required to replace
those flows by release into Williams Creek.

Frost Livestock’s primary interest regarding Williams Creek is in maintaining
streamflows at historic levels. We request that CSU smooth its releases of replacement water to
Williams Creek in order to mitigate the erosion caused by abrupt peak flows. Williams Creek
Reservoir should have excess storage capacity to enable a smoother release regimen.

IV. Fountain Creek

_ Frost Livestock property includes roughly three miles of Fountain Creek located

approximately halfway between Colorado Springs and Pueblo, including lands upstream from its
confluence with Williams Creek. The Frost Livestock headgate is located in Fountain Creek
about 1.25 miles north of its northern property boundary, southeast of the existing railroad
bridge. See, Exhibit 1. In 2005 Frost Livestock rebuilt the headgate at a cost exceeding $30,000,
with assistance from the Natural Resource Conservation Service’s Environmental Quality
Incentive Program.

The City of Colorado Springs began importing transbasin water into the Fountain Creek
Watershed in the late 1950s, with the largest increase in imported water occurring after
completion of the Bureau of Reclamation’s Fryingpan-Arkansas Project in 1981. Today, over
85% of the Colorado Springs water supply is non-native. Much of this imported water is
released to Fountain Creek as treated wastewater effluent. The United States Geological Survey.
(“USGS”) reports that base flows in Fountain Creek increased significantly between 1977 and
1999; no significant trends in Fountain Creek streamflow levels were detected prior to 1977.

See, Stogner, Robert W., “Trends in Precipitation and Streamflow in the Fountain Creek
Watershed, Southeastern Colorado, 1977-99 (USGS Fact Sheet 136-00, Oct. 2000).”.

The USGS attributes the increase in Fountain Creek base flows to increased wastewater
discharges, transbasin water imports and water exchanges implemented by Colorado Springs
Utilities. Id. Flows have also been altered by the growing area of impervious surfaces tied to
urban development and the corresponding changes in stormwater runoff characteristics.
Although other municipalities have also contributed to these changed flows, Colorado Springs
bears the most responsibility because it includes the largest urbanized area within the watershed.

Since 1980, Frost Livestock has observed many changes in Fountain Creek hydrology
that are directly related to increased base flow and stormwater runoff. These changes have
harmed Fountain Creek and Frost Livestock’s property and operations by causing channel
movement, erosion and sedimentation, a rising water table, diminished water quality, and
accumulation of trash and debris including organic matter (such as trees) and non-organic matter
(such as tires and 55 gallon drums).
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A. Channel Instability and Movement

The U.S. Army Corps of Engineers (“ACOE”) has shown through aerial photo analysis
that the Fountain Creek channel has moved and lengthened over time, in some places with
dramatic results. The ACOE found that the reach of Fountain Creek through the Frost property
is relatively stable and exhibits many characteristics of a healthy stream corridor. By contrast,
those portions of the creek channel located north and south of the Frost property have shown a
greater tendency to migrate laterally over time. To the north, the reach of Fountain Creek
between CSU’s Clear Springs Ranch and Oid Pueblo Highway (named “The Hanna-Frost
Critical Area” by the ACOE) has experienced some of the most pronounced channel movement.
See, Exhibit 1.

Channel movement has made it more difficult for Frost to divert its water rights into its
headgate. Until the 1980s, Frost Livestock did not need to take any significant action to deliver
water into its headgate. Since that time, the creek channel near the headgate has migrated and
Frost Livestock enters the creek bed using a Caterpillar D6 tractor on multiple occasions during a
single irrigation season in order to divert water into its headgate.

B. Erosion and Sedimentation

Frost Livestock has lost many acres of land to erosion caused by increasing base flows
and more extreme peak flows in Fountain Creek. The greatest impacts are observed following
severe storm events, such as the flooding that occurred in 1935, 1965, 1997 and 1999. The U.S.
Army Corps of Engineers has estimated that the peak flow in Fountain Creek during flooding
from April 29, 1999 to May 2, 1999 may have reached as high as 20,000 cfs and yet only
qualifies as a 15-year storm event. Id. The flooding caused an estimated $50 million in damage
in the Pikes Peak region alone and washed out acres of Frost Livestock land at a cutbank
commonly known as “The Great Wall.”

C. Rising Water Table

As water flows in Fountain Creek increased, Frost Livestock has observed a
corresponding rise in the water table underlying its property, and the inundation of formerly
productive agricultural hayfields. Frost Livestock is not aware of any scientific studies that have
been done to measure the changes in the water table, although the USGS reportedly maintains
two monitoring wells on the Frost Livestock property. The DEIS predicts a potential 16.5%
increase in alluvial groundwater levels at Fountain, although no statistically significant increase
is expected at Pifion. See Table 40, DEIS at 197.
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D. Water Quality

In 2007, the Colorado Springs Gazette reported that roughly 37% of the water flowing in .
Fountain Creek is treated wastewater effluent. Zubeck, Pam, “Pueblo Gains Voice in Fountain
Creek Talks” (July 29, 2007). Although CSU is required to treat its effluent to comply with
limits in its Clean Water Act discharge permit, its wastewater effluent lacks many of the minerals
and nutrients associated with healthy raw water supplies. In Frost Livestock’s experience,
treated effluent water is not of a sufficient quality for irrigation and crop production. Jay Frost
believes that the effluent water seems “anemic” compared to water that flowed in Fountain Creek
~ prior to the explosive growth in Colorado Springs that began in the 1970s. Frost Livestock has
concerns about the quality of water CSU has in the past, and will in the future, deliver to
Fountain Creek, and the adverse effects the water quality has had and will have on its irrigation
water use. As Frost Livestock moves toward organic certification, concerns about the quality of
irrigation water will likely increase.

E. Southern Delivery System Impacts

Frost Livestock expects that the SDS project, as well as new development on the 23,000
acre Banning Lewis Ranch enabled by SDS, will further exacerbate and accelerate these historic
streamflow impacts. The Proposed Action will increase both base and peak flows in Fountain
Creek, particularly to the north of Frost Livestock’s land. The DEIS analyzes projected
streamflows near Security (north of the Frost Livestock property) and near Pueblo (south of the
Frost Livestock property). See Table 24, DEIS at 103. According to the DEIS, current mean
annual streamflows are 177 cfs near Security and 196 cfs near Pueblo. Id. The DEIS predicts
that upon completion of the project in 2046, mean annual streamflow in Fountain Creek at
Security will be 224 cfs and at Pueblo will be 273 cfs. See Table 24, DEIS at 103. Id. CSU
expects the SDS project to add between 40-50 cfs to the average base flows in Fountain Creek,
an increase of more than 25% over existing levels. The SDS project will also double the volume
of return flows to Fountain Creek derived from imported water.

However, the increase in streamflow is even more pronounced in the vicinity of Frost
Livestock lands, although those figures were reported in the supporting documentation and not in
the body of the draft EIS. On page 122 of the Surface Water Hydrology Effects Analysis, the
current mean annual streamflows are reported as 197 cfs near Fountain and 185 cfs near Pifion,
which is the location closest to the Frost Livestock ranch. See, Table 84. The Surface Water
Hydrology Effects Analysis predicts that upon completion of the SDS project, mean annual
streamflow in Fountain Creek at Fountain will be 251 cfs and at Pifion will be 264 cfs. Id. An
increase from 185 cfs to 264 cfs at Pifion represents a more than 40% increase in base flows near
the Frost Livestock operations. '
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The specific impacts to Frost Livestock that may occur as a result of these increased
flows include:

1. Harm to the pvhysical integrity of the Frost Livestock headgate in
"~ Fountain Creek; '

2. Interference with Frost’s ability to divert its senior water rights for
irrigation;

3. Loss of land caused by increased erosion and bank cutting;

4. Loss of productive ‘agricultural croplands due to rising water table;

5. Need to obtain change in water rights diversion point and/or use

locations; and
6. Decreases in water quality and attendant effects on irrigation use.

Of particular concern to Frost Livestock are proposed discharges into Fountain Creek
from the Williams Creek Return Flow Conveyance Pipeline (“RFCP”). CSU plans to release
water to Fountain Creek through the Williams Creek RFCP, primarily during the spring, in order
to facilitate its exchange of water with water rights in the lower Arkansas River valley. CSU is
seeking approval to release up to 300 cfs through the Williams Creek RFCP, although CSU
representatives have stated that normally the maximum release will be only 150 cfs. The area
immediately south of the discharge location is currently experiencing changes in geomorphology
(erosion and sedimentation) associated with the railroad bridge north of the Frost Livestock
property. These changes will likely be exacerbated by releases from the RFCP. CSU should
mitigate the impacts of these changed flows in Fountain Creek and restore sinuosity to the river
system where it is currently constrained. ‘

V. Sampling and Monitoring

The DEIS does not disclose, consider or analyze the expected impacts outlined above.
The lack of historic sampling and monitoring data makes it difficult to assess past impacts to
Fountain Creek. The SDS project will take more than thirty years to reach its full operating
capacity, and some of the project’s components (such as the Williams Creek Reservoir and
RFCP) will likely not be constructed for more than a decade. Without reliable scientific baseline
data, it will be more difficult to assess the future impacts by the SDS project. The present
affords a unique opportunity to examine the watershed before project construction and operation.



ALPERN MYERS STUART LLC

Ms. Kara Lamb

Bureau of Reclamation, Eastern Colorado Area Office

Re: Southern Delivery System EIS Supplemental Information Report
November 24, 2008

Page 7

The proximity of Frost Livestock’s land to central project components suggests that
ongoing monitoring in this area would be helpful in assessing their impacts. Frost Livestock
believes CSU should study the watershed to assess the severity of the impacts both now and as
the project is implemented. The results of these studies should be made public.

~ We understand that the Bureau of Reclamation intends to describe required studies in
general terms in the final EIS. CSU has advised us that specific monitoring will be described in
the contract to be negotiated between CSU and the Bureau, which will be entered into after the
Record of Decision is issued. CSU advises us that the Bureau intends to hold a public contract

- negotiation session; Frost Livestock supports this process and will participate.

Frost Livestock believes that the required monitoring and sampling program should
include the following elements: '

Flow Monitoring: We understand that the USGS collects flow data near Fountain, to the
north of the Frost Livestock property, and near Pifion, to the south. ‘However, to our
knowledge there is no gaging station presently located near Frost Livestock property. We
request that flow monitoring be required between the proposed location of the Williams
Creek RFCP release and the northern boundary of the Frost Livestock property. We also
request streamflow monitoring on Williams Creek near Frost Livestock’s land.

Groundwater/Water Table Monitoring: Frost Livestock has not seen the results of any
existing groundwater or water table monitoring in the vicinity of its agricultural
operations. Frost Livestock requests that such monitoring be required as a condition of
approval of the SDS project.

Water Quality Analysis: Frost Livestock requests that CSU be required to assess
Fountain Creek water quality near the Frost Livestock headgate north of Frost
Livestock’s property boundary. We also request that water quality monitoring occur on
Williams Creek below the proposed Williams Creek Reservoir. ’

Photography: Frost Livestock requésts that CSU be required to conduct aerial and land-
based photography in order to continue to monitor Fountain Creek channel movement
and changes in vegetation cover over time.

VI Conclusion

Frost Livestock appreciates CSU’s willingness to discuss the SDS project and its impacts.
By letter dated October 21, 2008, CSU committed to continue working with Frost Livestock to
explore innovative means of mitigating any impacts to Frost Livestock operations. See, Exhibit
2, attached hereto. This letter describes several possible future mitigation measures that the
parties have discussed during the past several months. Frost Livestock looks forward to working
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cooperatively with CSU to address concerns as they arise during the design and implementation
of the SDS project.

In summary, Frost Livestock believes that CSU should be required by the Bureau of
Reclamation to do the following as a condition of approval in the Record of Decision:

(D Maintain historic flow levels in Williams Creek through Frost
Livestock property;

(2) Design and implement sampung and monitoring programs aﬂd provide
data to the public, as outlined above;

(3) Involve Frost Livestock during design, construction and operation of
Williams Creek Reservoir; and

(4)  Mitigate adverse project impacts as they are identified.

Thank you for the opportunity to submit these comments, and please don’t hesitate to
contact me directly if you have any questions or require additional information.

Sincerely yours,

ALPERN MYERS STUART LLC

Enclosures as stated

cc: Jay Frost
Ferris Frost
Frost Livestock Co.









